The present Article takes a step back from immediate normative questions and instead sets out to develop a better understanding of ICTs' authority, be it normatively legitimate or not. 7 Once more, the driving question is what it takes for ICTs to have authority. The main argument is that the delegation of authority is certainly crucial, but only accounts for part of the story. It is yet more important to appreciate how ICTs' authority grows and is stabilized through the dynamics of discursive construction. What critically underpins the authority of ICTs is the social expectation that actors will relate to them in their arguments. This Article submits that the authority of ICTs is best understood as their ability to establish content-laden reference points that participants in legal discourse can hardly escape and that redistribute argumentative burdens.
The Article probes the received distinction, which tries to grasp authority by distinguishing it from what it is not. Hannah Arendt proposed, and others have agreed: "If authority is to be defined at all, then it must be in contradistinction to coercion by force and persuasion through arguments." 8 On the one hand, this juxtaposition suggests that authority rests on a moment of voluntary recognition that separates it from coercion. On the other hand, authority is different from persuasion in the sense that it can prompt conforming behavior even in the absence of substantive agreement. But how can it rest on recognition and still constrain? Authority has a precarious existence, which constantly threatens to collapse into either coercion by force or persuasion through arguments.
Delegating authority, recognizing it at one point in time and promising to submit to it in the future offers a primary and conventional approach to understanding authority between coercion and persuasion. However, it not only belittles the growth of authority beyond moments of delegation, but also prompts the question of how authority persists in cases of dispute about the terms of delegation. The answer lies in the discursive context, which stabilizes authority's survival in the face of contestation and which further accounts for authority's growth beyond moments of delegation.
Both the understanding of authority as a content-laden reference point that redistributes argumentative burdens as well as the outlook on authority's dynamic construction have roots in early political thinking. Both revive a traditional conception of auctoritas as a "piece of advice that cannot easily be disregarded." 9 And as Hannah Arendt reminds, auctoritas derives from augere (to augment). It augments delegated authority or, in her words, "the foundation."
10 Created and set in place at one point in time, ICTs' authority takes shape and grows in the dynamics of discursive construction.
Part I continues by first drawing the contours of authority between coercion and persuasion and by introducing delegation as a "foundational" moment for ICTs' authority. Part II then explains authority's discursive construction beyond delegation. Part III turns to the discursive resources that ICTs can themselves use to further add to their authority. The last Part concludes with the suggestion that a better understanding of what it takes to have authority will also advance questions regarding the normative legitimacy of such authority.
I. contours of AuthorIty

A. Recognition
The distinctive element of authority in contrast to coercion by force is a minimal degree of voluntary recognition. This element also typically separates authority from power, where the latter refers to an actor's ability or chance to impose its will within a social relationship also against resistance. 11 121 . 11 max weber, eConomy and SoCiety 53 (1978) ("'Power' (Macht) is the probability example to illustrate and clarify this distinction pictures the constellation of an armed robbery. 12 Clearly, the robber who holds his victim at gunpoint has power over him. But when the victim does hand over his wallet, he does not do so because he voluntarily recognizes the command of the robber, but out of fear and love for his life.
On a first reading, an attempt might be made to uphold the distinction between authority and power on a formal-descriptive basis. Max Weber chose this approach in line with his sociological ambitions when he distinguished authority from the -in his view -more amorphous concept of power on a purely formal basis. Whereas power refers to the chance of imposing will against resistance (and any kind of human qualities or any accidental constellation could actually place somebody in a position to enjoy such a chance, Weber notes), authority (Herrschaft) refers to the chance of eliciting obedience to commands. 13 The former passes through the barrel of a gun, the latter through communications. This approach notably requires a very narrow understanding of power that is confined to physical means of coercion. From this perspective, the power of the judicial branch of government would be, as Montesquieu put it, "somehow nil" (en quelque façon nulle).
14 It is helpful to see that Weber's concept of choice in German is Herrschaft, which flows together with Autorität into the English authority. Most of the time, he uses Herrschaft and Autorität synonymously and translating them both as authority then poses no problems.
15 But Herrschaft -a younger term when compared to Autorität, which came to prominence only with the emergence of territorial rulers 16 -also exists where actors act out of self-interest in the face of threats or incentives rather than out of a feeling that they ought to act that one actor within a social relationship be in a position to carry out his own will despite resistance, regardless on the basis on which this probability rests"). 12 The example is age-old and already informed St. Augustine's suggestive question:
"Without justice -what else is the State but a great band of robbers?" It has been used recurrently since, see hanS keLSen, pure theory of Law 44-46 (1978); robert pauL woLff, in defenSe of anarChiSm 4 (1970). 13 weber, supra note 11 ("'Domination' (Herrschaft) is the probability that a command with a given specific content be obeyed by a given group of persons"). 14 C. de On many other accounts, the concept of authority would exclude rational calculation as a possible ground for obedience where, in fact, conforming behavior could not at all be called obedience because it is not motivated by the command, but by the threats and incentives that lie behind the command and give it force. Weber, however, does not exclude rational calculation as a ground for obeying an authority, and yet he upholds the idea that authority requires a minimal degree of wanting to obey (voluntary recognition). 19 On this account, only the clearest forms of physical coercion amount to an exercise of power, rather than authority: the gun defines the robber's authority. 20 But other kinds of incentives -created, for example, by institutions that impact the distribution of payoffs -would not necessarily spell the absence of authority. Weber's account thus largely abstracts from specific reasons or motives and rests on a formal-descriptive basis.
Such an attempt at distinguishing authority from power builds on a quaint conception of power as coercion by force that should be abandoned in order to consider other forms in which A can produce effects that condition B in its actions in a way that A desires -namely forms of exercising power via institutions and broader social relationships. 21 Power not only runs through the barrel of a gun. This surely holds true for judicial power, which would be an outright misnomer following the idea that power involves coercion by force similar to that of the robber in relation to his victim. But if the concept of power is broadened to include institutional power and even structural or productive power, how is it any different from authority?
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The formal-descriptive basis can no longer do the job. Authority is then indeed not different in kind when compared to power, but it is akin to certain kinds of power, though not others. 24 The robber has power but still no authority. Voluntary recognition continues to be the distinctive criterion that identifies authority as a specific species of power.
B. Constraint
There remains a looming question: Is there much of a constraint or even command when a minimal degree of voluntary recognition is constitutive of authority? Weber grapples with this question in his treatment of an authority relationship (Herrschaftsverhältnis). 25 Not any claim to obedience amounts to authority if it is complied with, he clarifies. The example he offers is that of an employee demanding to be paid the amount fixed in her contract. When the employee demands her due payment she does not exercise authority, but simply engages in a just exchange of labor for money. At the same time, Weber continues, it is certainly not excluded from the purview of a relationship of authority that it was created by way of a contract, even where such a contract was an ideal expression of free will between its parties. But it remains unclear and, in any event, a matter of degree, when exactly a contract turns into an authority relationship. What only is clear is that such a relationship demands a moment of voluntary recognition. Influence that stems from asymmetric (economic) power relations, for example, which allow one actor to dictate contract conditions to another, does not amount to authority but, well, to an exercise of power.
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This discussion points towards a dynamic explanation of how authority grows out of voluntary recognition. While a moment of recognition is needed to distinguish authority from other forms of power, an addressee of authority might later disagree with its exercise and could thus be constrained. 27 This is in fact the core of political or public authority and, from a normative perspective, the kernel of private and public autonomy: the ability of individuals and collectivities to set up laws that are binding upon themselves. 28 Such a dynamic perspective of the phenomenon of authority must seem simple and plausible to any lawyer who would distinguish between a competence and the exercise of such competence. Conventions of language would also distinguish between actors being an authority, on the one hand, and actors being in authority (by virtue of their office and institutions that confer authority), on the other. 29 Having identified voluntary recognition and constraint as constitutive elements of authority, the following section expands on the reasons actors may have for creating institutions that confer authority; that is, on the reasons for delegating authority.
C. Delegation
The most straightforward and standard mechanism that creates and sustains authority -combining both elements of recognition and constraint -is delegation, which may well be understood as a "conditional grant of authority from a principal to an agent." 30 There are numerous plausible reasons why actors create institutions that confer authority and submit to such authority being exercised over them. 31 Actors are especially inclined to delegate authority and even tolerate a certain degree of unpredictability or leeway if they can expect instrumental gains, for instance, when an agent is expected to undertake specific and possibly repetitive tasks more efficiently or effectively. 32 Incentives for delegation may also arise in domestic political processes where some actors seek to enter into international commitments in order to outplay their opponents. 33 An adverse international judgment may, for example, help a state's executive in pursuing political projects that are unpopular among its constituency. Delegating authority to an international agent may further be conducive to political strategies, which would be perceived as illegitimate or even illegal if pursued unilaterally on the domestic level. It opens up possibilities, which would simply not be available to individual states. 34 For example, international criminal tribunals and the International Criminal Court are, when compared to foreign domestic courts, maybe not only the more legitimate venue to try alleged perpetrators, but also legally less troubled by issues of immunities. They also have a strong role in the making of international humanitarian law that is beyond the reach of any individual state. 35 From this perspective on delegation as a conditional grant of authority, the agent is expected to follow directions from its principal. When it acts in undesired ways, when "agency slack" persists, principals can learn from frustrated expectations and change the terms of delegation or dismantle that agent altogether. 36 In these constellations, the authority of agents is limited to the extent they lack independence. But some of the above strategies require at least an air of independence to work. Independence is also necessary when it comes to one of the most salient reasons for delegating authority to ICTs: overcoming collective action problems.
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For such purposes, principals need to credibly signal that they will live up to their commitments in the future, and they delegate authority to international institutions to do precisely that. 38 ICTs are crucial in this regard as they strengthen commitments, increase the benefits of participating in an international regime, and lower the costs of participation. 39 The relatively strong judicial institutions in the context of the World Trade Organization (WTO) are a case in point. They form part of a packet that reassures members that they are less likely to be cheated on their commitments in the future. 40 This line of reasoning points to the fact that delegating authority may thus not only be thought of as a conditional grant to an agent, but also as delegation to a trustee that is less responsive to the input of principal(s).
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Whereas the understanding of ICTs as agents carries a long way, it suggests possibilities of renewed political input that are, however, oftentimes rare and limited. Formally changing the terms of delegation typically requires unanimity among the principals. Amendment procedures of international treaties, also of those setting up a regime with strong judicial bodies, usually erect insurmountable hurdles for principals to react to "agency slack." The result is an asymmetry between the authority of ICTs, on the one hand, and political-legislative mechanisms, on the other. 42 Informal control mechanisms It is, then, a particularly intriguing question why governments would still agree to submit to strong ICTs that escape their control at least to some extent. Continuing to uphold rationality assumptions and adding to the reasons already mentioned, one might note that unforeseen developments could still factor into the equation to moderate expected benefits. The possibility of unpredictable developments would not eo ipso rule out rational delegation. 44 Another response could point to the limits of rationality and foreseeability. The negotiating records of the Uruguay round leading to the institutional overhaul of the WTO trade system, for example, show that state representatives simply had wrong expectations about the consequences of establishing an Appellate Body. 45 Similarly, concerning the European Court of Human Rights (ECtHR), an internal study of the British Ministry of Foreign Affairs revealed after a first series of cases brought against Britain that the government had seriously underestimated the legal dynamics and implications of the European Human Rights Convention. 46 Finally, delegation may be thought of as tacit and implicit, for example when state representatives conclude an international agreement with rather generic language and when they grant an international court or tribunal the competence to interpret the agreement with the knowledge that it will fill in vague terms and thus shape the contents of commitments. 47 ICTs refer to this underlying logic when they argue that contracting parties consented to subsequent legal developments because they used generic terms in formulating their commitments. 
II. the dIscursIve constructIon of AuthorIty
A. Consent and Contestation
Delegation is the typical starting point of ICTs' authority. But it is precisely that: a starting point and at best part of the story. The later legal discourse then adds to explaining how their authority grows out of such moments of voluntary recognition. ICTs refer to the terms of their delegated authority as the primary basis of legitimacy to back their claims to obedience. Martin Shapiro has argued that the best analytical angle from which to analyze court behavior generally is to see how it connects to manifestations of consentas expressed in the terms of delegated authority, above all -and how ICTs try their utmost to avoid that the disfavored party perceives the judgment as an exercise of power. 49 In this respect, international adjudicators can cling to the parties' consent to the law to be applied, to the procedures to be used, and to some extent even to the persons applying that law. How far these three consensual elements are stretched in any specific case certainly differs and depends among other things on the judicial institutions involved, the power of the parties, and the field of law. The contrast between an arbitral tribunal applying a recent bilateral treaty and the ECtHR shaping human rights law in Europe visibly illustrates these differences. 50 But wherever ICTs are situated on this spectrum, they will summon the disputing parties' consent.
Invoking prior moments of recognition is such an obvious and ubiquitous practice that a few illustrative examples shall suffice to demonstrate how ICTs boost their authority in this way. The International Court of Justice (ICJ) has repeatedly stressed that it can only act on the solid consent of the parties and when it does act, it is of course bound by the state of the law to be applied in any specific case. 51 Attempts at linking back to the consent of state parties can even go to such great lengths as suggesting that state parties to a treaty intended the contents of their commitments to develop in a certain way when they concluded a treaty some 150 years earlier. 52 The WTO Appellate Two persistent myths help ICTs in their endeavor to summon consent. 54 The first suggests that international lawmaking is only a matter of sources. It thereby helps to uphold the view that whatever ICTs do is rooted in the voluntary recognition of their principals. 55 The metaphor of sources is especially blind to seeing how ICTs' practice of interpretation contributes to the making of international law and to recognizing how authority grows out of contractual relationships. 56 The related second myth concerns the semantics of interpretation and suggests that ICTs' interpretative practice uncovers the law that is already out there, hidden in or behind the legal rules that spell out the terms of delegation.
57 Pierre Bourdieu summed up that
[t]he ritual that is designed to intensify the authority of the act of interpretation . . . adds to the collective work of sublimation designed to attest that the decision expresses not the will or the world-view of But appreciating the growth of authority through subsequent discursive practices begs a nagging question: if the actions of the agents themselves contribute to shaping the terms of delegation, how then can they maintain their claim to authority and how does this effect voluntary recognition as a distinctive feature of authority in comparison with other forms of power? In addition, if a principal disagrees with an agent's interpretation of the terms of delegation, how could authority survive between coercion and persuasion? Would it not collapse on either side, on the side of coercion if the principal continues to disagree and on the side of persuasion if the principal does agree?
Even if the judicial review of domestic action amounts to the prime function of some ICTs, an argument could still be made about the scope and exercise of such review. 61 ICTs surely enter such a discourse all the time when they rebut objections to jurisdiction, for instance. But if ICTs had to persuade, their authority would be lost. Arendt wrote sweepingly: "Where arguments are used, authority is left in abeyance."
62 Such a view surely smells strongly of authoritarianism and it is implausibly drastic. Many actors make reasoned And yet it is indeed compelling to distinguish authority from persuasion. Also reasoned court decisions (or other acts of public authority) surely demand obedience regardless of the contents of commands, within bounds, and in the absence of substantive agreements. In an ideal type formulation, authority implies that the addressee acts as if she took the contents of the command as a maxim for action due to the authority relationship, not because of her own assessment of the command as such. 64 Authority implies, in other words, a "surrender of private judgment." 65 H.L.A. Hart translated this aspect of authority into legal scholarship with the notion of content-independent reasons -reasons, namely, which derive from the intention of the person or institution having authority (being an authority or being in authority) regardless of the command's contents. 66 Constraint in the absence of recognition spells power instead of authority and substantive agreement spells the absence of constraint. 67 It is fitting at this point to briefly show how the sensible juxtaposition of authority with power and persuasion exposes difficulties in many uses of the pervasive notion of persuasive authority. 68 When discussing the role of precedents, for example, it seems paradoxical to say -as quite a number of ICTs are happy to do -that earlier decisions have "persuasive authority." 69 Authority implies at least relative content-independence. If earlier decisions are to qualify as an exercise of authority, then they also need to find obedience when they do not persuade. 70 Ideas on persuasive authority seem to be at their strongest in comparative law and with regard to the use of foreign judgments, which may provide a repository of good reasons. 71 But it fails to offer an answer as to what authority might mean in this context if its arguments were simply persuasive. The notion of persuasive authority seems theoretically weak and generally reflects the struggle of legal doctrine to come to terms with the use of "authorities," which are non-binding, still ubiquitous in legal discourse, and sometimes come with normative force.
B. Discursive Construction
Authority's existence is especially precarious and susceptible to collapse as long as relationships of authority are thought of as pair relationships involving only A and B.
72 Authority hardly arises in the way that A wills B to do X and B voluntarily complies. In such constellations it remains difficult to distinguish authority from power when the addressee alleges that A's actions exceed the terms of delegated authority. Conversely, if B could not be induced to comply in the absence of agreement, A would lack authority. This is precisely the case when it comes to the actions of ICTs. They are characteristically faced with deciding between competing interpretations. But they are also embedded in a larger context. This larger discursive context perpetuates a social belief that stabilizes ICTs' authority. 73 Authority emerges when this broader context holds that B should do X because A said so. This context includes peers and broader publics, whose discursive practices will determine whether A's authority prevails over B's possible disagreement. 74 Notably, the more authoritative the actor is that holds B to do as A says, the more likely this will increase A's authority.
Authority needs to be understood as a product of discursive practices in a dynamic context that exceeds dyadic relationships of authority. 75 Once authority is placed in such a constellation, it is possible to resolve its imminent collapse into either coercion in the absence of voluntary recognition or persuasion in the absence of content-independent obedience. What matters for the existence of authority is that there is an expectation that what the authority says will be followed. Above all, this expectation feeds on past experience. This dynamic construction sustaining ICTs' authority merits further scrutiny and explanation. What sustains the authority is not individual recognition in the specific case of its exercise, but its social recognition -a social belief in its legitimacy, which, as Niklas Luhmann notes, "does precisely not rest . . . on convictions for which one is personally responsible, but to the contrary on social climate." 76 In Richard Flathman's words, "shared values and beliefs" are constitutive of authority, and those shared underpinnings are shaped and upheld in discursive practices. 77 In this sense, as Bruce Lincoln concurs, authority is based on "culturally and historically conditioned expectations." 78 Turning to ICTs, it first of all matters that they have been right and successful in the past, and so does a record of actually having elicited obedience to commands previously.
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Both boost the expectation that commands will be followed. ICTs, thus, can gain (and lose) authority in discursive practices conducted over time.
Understanding the discursive construction of authority is especially salient when it comes to the ICTs' protuberant modus of exercising authority; that is, by way of making law. 80 They shift meanings and establish new reference points for legal discourse. By positing their claims about international law as points of reference in legal argument, they contribute to lawmaking. That such authority does exist can -on a prima facie and exemplary account -be easily gleaned from legal arguments made in the context of trade law where participants in legal discourse cannot escape the spell of judicial precedents. 81 Thus an actor who has just lost a case may well turn around and invoke the adverse judgment to support its position in another case. Generally, actors use such references in the strategic endeavor to support their positions, and in so doing they force them onto others who then have little choice but to also relate to them. Authority emanates from this dynamic and discursive practice. ICTs, in turn, can further strengthen their authority by reinforcing the use of precedents. Precedents constrain them to some extent, but, even more so, they empower them. I will sketch how they do so immediately, but beforehand wish to further refine the conception of authority that emanates from this discussion.
Authority in this discursive understanding is in fact less of a command that demands blind obedience than a reference point that is hard to escape, comes with some content, and redistributes argumentative burdens. Notably, such authority can come in degrees rather than in the modus of all or nothing. Though Weber spoke of authority as command, which suggests a binary possible response of either obedience or defiance, he also defined authority as a chance to find obedience, thus suggesting not only that authority can persist even if defied in a specific case, but also opening up possibilities of thinking about authority in degrees -something he does not discuss any further.
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At this point it also appropriate to contrast my conception of authority with that of Joseph Raz, who has offered the most prominent account in present debates. Raz distinguishes authority as a command from other things such as recommendations or advice by saying that the former excludes countervailing reasons. Authority does not hinge on its impact on the balance of reasons at all, in his view, but requires that the addressee take the command of the authority in 81 Schauer, supra note 68, at 575 (noting that "if we are truly arguing from precedent, then the fact that something was decided before gives it present value despite our current belief that the previous decision was erroneous"). 82 weber, supra note 11, at 214 (noting that obedience implies that the addressee of a command makes the command's content the maxim of her own action without regard to her own assessment of its contents). For an understanding that goes beyond authority as command, see also lieu of her own judgment on the balance of reasons for action. 83 Understanding authority, as this Article submits, as a weight that redistributes argumentative burdens seems to be straightforwardly excluded from his perspective. Its own merit largely aside, Raz's account simply does not capture -it is simply not geared towards -the authority of ICTs that works in discursive practices.
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Understanding authority as the ability to establish content-laden reference points in legal discourse rather picks up a much earlier tradition of political thinking. It connects to how the idea of authority was already used in Roman law where the auctoritas of the Senate was distinguished from the potestas of the magistrates. While it did not impact the validity of the magistrates' acts if they went against the advice of the Senate or lacked the Senate's consent, such acts were without authority and politically frail. As Theodor Mommsen noted, "auctoritas was more than a piece of advice and less than a command -a piece of advice that cannot easily be disregarded." 85 This early tradition captures authority as a weight that redistributes argumentative burdens in legal discourse. Speaking of "advice" should not distract from the fact that such redistribution is more often than not of great political sensitivity.
C. The Force of the Past
The legal discourse builds on moments of delegation and dynamically increases authority. Arendt reminds us in this vein that auctoritas derives from augere (to augment). She suggests that it is the original foundation that authority (or those in authority) constantly augments. 86 In contrast to power, she notes, authority has its roots in the past that it continues to use in order to boost its claims in the present. 87 One might think of this authority as traditional in character, not so much in the sense of the authority of good old rules, but with reference to past practices. 88 The force of the past builds on intuitive beliefs 83 raz, supra note 24, at 22-25. 84 Raz's argument forms part of his broader ambition of providing an account of the authority of law while offering a defense of exclusive legal positivism. At the same time, he strives for "an analysis maximizing the similarities between authority for action and authority for belief," see id. at 8; see also suggesting plainly that actors should act consistently and decide like cases alike. 89 The appearance of consistency adds to credibility and increases the authority of the actor. 90 The use of precedents vividly illustrates how authority hinges on the past. There is little authority in earlier decisions if authority only turned on the salience and persuasiveness of reasons along the lines of the much-repeated dictum of the Permanent Court of International Justice (PCIJ): "The Court sees no reason to depart from a construction which clearly flows from the previous judgments the reasoning of which it still regards as sound."
91 If the court did not regard such decisions as sound, it could be argued, it might simply disregard them. There would then be no authority.
Disregarding the past does not meet the demands and expectations of practice. There is an incipient authority of earlier decisions even in the statement of the PCIJ because it already invites parties to dispute and argue over the use of previous judgments. They then expect that the international court will relate its decision to those judgments as well. Authority grows yet stronger when adjudicators themselves give more force to earlier decisions and find, as the WTO Appellate Body did, for instance, that such earlier decisions "create legitimate expectations . . . and, therefore, should be taken into account where they are relevant to any dispute. to precedents when it stressed "the importance of consistency and stability" in interpretation, emphasizing that its findings are clarifications of the law and, as such, not limited to the specific case; and when it critiqued a panel for failing to follow its earlier reports, stating that it was "deeply concerned about the Panel's decision to depart from well-established Appellate Body jurisprudence clarifying the interpretation of the same legal issues. The Panel's approach has serious implications for the proper functioning of the WTO dispute settlement system . . . ." 93 Working towards normative stability constrains interpreters, to be sure, but it also reinforces their authority.
Similar patterns can be found to varying degrees within other judicial institutions as well. 94 The International Criminal Tribunal for the Former Yugoslavia (ICTY) has crafted a rich body of jurisprudence that considerably develops both procedural and material criminal law. 95 The Appeals Chamber helped by effectively endowing earlier decisions with precedential force. " [T] he need for coherence is particularly acute," it held, "where the norms of international humanitarian law and international criminal law are developing." the law means are as a matter of fact forced to relate their arguments to the decisions of ICTs and there is a normative expectation that they should do so.
Some fields of international adjudication such as investment arbitration are, however, torn in how they treat earlier decisions. 98 It surely takes away from the authority of a tribunal when others do not relate to it and maybe even contradict it sub silencio where cases are alike. Many investment tribunals only suggest that they can find "inspiration" in earlier decisions of other tribunals, be it within the field of investment law or beyond. Earlier decisions are but a repository of good reasons. 99 Authority only emerges once an ethos takes hold that regularly uses prior decisions and when participants cannot escape relating their arguments to earlier decisions even if they do not agree with those decisions. There is a notable trend towards such an ethos also in the field of investment arbitration. 100 Increasingly more tribunals do find themselves obliged to consider earlier decisions, and some even explain that this is necessary to meet the legitimate expectations of the community of states and investors regarding the certainty of the rule of law. 101 This seems all the more salient when parties -in their written pleadings and oral arguments -heavily rely on earlier decisions, as they usually do. 102 Respondents do not deny the authority of earlier decisions, even if they are on balance contrary to their positions, but rather support their authority by themselves relating to them, trying to distinguish them or to spin meanings to their advantage.
There would, of course, be no force of the past if everything could be made of it. Only if precedents carry content and constraint can they reach into the future. Judicial decisions must not only be creative but also constrained and constraining in order to increase ICTs' authority. 103 Against the backdrop of ages of realist critique and rule-skepticism, I only offer a brief suggestion on how to think of such constraint: ICTs are limited in what they can do through terms of delegation and through past practices because they are tied to the past by the future, by yet later interpretations that look back to see how any instance "fits." 104 Whether ICTs have used earlier decisions correctly or not will be decided at later stages that constrain the present: "The current judge is held accountable to the tradition she inherits by the judges yet to come." 105 The discussion of the force of the past has so far focused on ICTs' authority in the international legal discourse. But it might further be noted that, with lesser density and force, the reception of international decisions at the domestic level may in a similar way contribute to the construction of their authority. Domestic constitutional provisions recognizing the applicability of international law might be read as express recognitions of authority. But a lot again turns on interpretative practices, even in the rather exceptional case that the domestic legal order vests international decisions with direct effect. 106 If domestic courts, for example, hold other actors to their international commitments as interpreted by ICTs, that would certainly bear favorably on the authority of international courts and tribunals.
III. Judges, Procedures And outcomes
The Article has so far outlined the contours of authority, looked at the delegation of authority, and presented the communicative dynamics that build up and boost authority. Illustrating the discursive construction of authority has already included ICTs' summoning of consent -their showcasing of their actions as being rooted in the terms of delegation. But what remains lacking is a further examination of the features of ICTs themselves that contribute to their authority. Those features may further induce recognition on part of the addressee, but it adds clarity not to treat them as reasons for delegation. They rather induce deference. Michael Barnett and Martha Finnemore understand authority precisely as "the ability of one actor to use institutional and discursive resources to induce deference from others." 107 In this vein, the present Part explores traits of judges, features of the judicial process, and the appeal of the outcome.
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A. Judges
The classic tripartite differentiation of authority speaks of charismatic authority based on the attributes of the person in authority, focusing on such qualities as their integrity, reputation or even heroism. 109 Discounting for some of the more archaic overtones, it is possible to see how the person of the judge or arbitrator matters for ICTs' authority. It is not without effect that many statutes demand in the very first articles that "[t]he Court shall be composed of a body of independent judges, elected regardless of their nationality from among persons of high moral character, who possess the qualifications required in their respective countries for appointment to the highest judicial offices." 110 These demands are frequently flanked by directives on the conduct of office. Among other things, they constrain judges with regard to the secondary employment they may take and they set standards for judges to recuse themselves. 111 ICTs have adopted such directives on their own initiative and developed related principles in their jurisprudence. 112 Evidence of actual independence varies among institutions. By and large, it suggests that judges are independent and responsiveness to political pressure is an exception. 113 Independence adds to authority. 114 Concrete examples further suggest that personal traits of judges are relevant in an assessment of their authority, or the authority of the institution. The WTO Appellate Body, for example, enjoyed increased authority at its outset not least due to the prominence and reputation of its members. The decisions of specific arbitral tribunals seem to enjoy greater authority in light of their composition. The prestige of individual judges and arbitrators -or of the overall bench -matters, and the authority of the institution and its decisions can be seen to rise or wane with it.
Expertise may further play a critical role, less so in the sense of "knowing the law," but more so in the sense of scientific expertise that comes to bear on factual questions. 116 It is interesting to note Annex VIII of the United Nations Convention on the Law of the Sea (UNCLOS), for example, which pertains to "special arbitration" where special expertise is arguably required and arbitrators are chosen from a list of experts. Parties can request such a tribunal to "carry out an inquiry and establish the facts giving rise to the dispute." By default, "the findings of fact of the special arbitral tribunal . . . shall be considered as conclusive as between the parties."
117 Some other institutions also provide for the involvement of experts, but by and large their use has been marginal.
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B. Processes
The judicial process adds to ICTs' authority through features such as its routine, symbolism, and appearance of rationality. The focus here shifts from individuals to the larger organizational and normative structures. 119 The judicial process is certainly linked to moments of delegation. But it also offers a genuine source of authority to the extent that it shows quality, fairness and opportunities for participation. 120 The aforementioned independence of the judges is one key element of ICTs' authority, but so also are rules ensuring the equality of the parties, adequate timeframes giving sufficient time to prepare and (re)act while not delaying justice, opportunities to voice arguments and contest contravening claims, and, generally, a persuasive "administration of justice." 121 The quality of the process further hinges on the modus of judicial reasoning and the justification of judicial decisions. The juridical language plays a crucial facilitating role in this regard. It nourishes the image of impersonality and objectivity of the process and sustains authority in that it forms "the basis of a real autonomy of thought and practice." 122 It legitimizes.
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C. Outcome
ICTs might seek to boost their authority by offering reasons for deferring to their claims that reach beyond the arguably narrow confines of legal discourse. They may invoke hortatory concepts such as justice, for instance. 124 They may thrive on moral positions or, closer to the ground, on strongly teleological -if not functionalist -reasoning that hinges on shared or global goals that they can claim to be pursuing. 125 ICTs thus appeal to functional necessities in support of their outcome, sometimes even brushing aside rather clear manifestations of express delegation in the instruments that found their authority. This may well work to their benefit if it resonates with relevant constituencies, but it might also undermine that authority, which rests on the terms of delegation. The decision of the investment tribunal in Abaclat might serve as a case in point, where the goal of investment protection seems to have washed away jurisdictional hurdles. The tribunal ended up affirming jurisdiction, inter alia with the argument that "it would be unfair to deprive the investor of its right to resort to arbitration based on the mere disregard [of the exhaustion of local remedies]." 126 of a customary rule prohibiting reprisals against civilians with an argument that such a rule should exist because the "killing of innocent persons, more or less chosen at random, without any requirement of guilt or any form of trial, can safely be characterized as a blatant infringement of the most fundamental principles of human rights." 127 The Trial Chamber at issue might have followed up on a famous earlier decision finding that "[t]he general principle of respect for human dignity is the basic underpinning and indeed the very raison d'être of international humanitarian law and human rights law." 128 ICTs can generally scrounge authority from the effects they achieve, the goals they pursue, and the functions they perform. 129 But this kind of authority has a precarious existence, as it threatens to collapse into persuasion through arguments. Authority requires, it may be recalled, that actors "obey" even in the absence of substantive agreement. Discursive resources pertaining to the person of the judge or arbitrator, the judicial process, or the outcome may then not only induce deference from immediate parties to a judicial process, but also gain momentum in authority's discursive construction.
conclusIon
This Article has tried to better understand what it takes for ICTs to have authority. Placing authority between coercion by force and persuasion through arguments, it has highlighted authority's precarious existence, constantly threatening to collapse on either side. Beyond moments of delegation, it has argued, the discursive construction stabilizes and supplements ICTs' authority. The dynamics of the legal discourse build up and sustain an expectation, which compels actors to relate their arguments to international judicial decisions. ICTs exercise authority by establishing content-laden reference points that participants in legal discourse can hardly escape.
The conception of authority that has emerged is less one of a command that demands blind obedience than a reference point that redistributes argumentative burdens. Communication, rather than the barrel of a gun, is authority's medium. As Carl Friedrich noted a while ago, "All authority is in the last analysis the authority of communications." 130 Which communications amount to an authority and what they mean is the subject of struggle between a myriad of actors pursuing different projects. In the end, authority, like law, is eternally in a state of becoming. 131 As of late, international legal practice has vested ICTs with a hefty role in the semantic struggle for the law. Appreciating what it takes for ICTs to have authority, exploring further the details of its discursive construction, I ultimately suggest, promises to further advance questions about -if not the quest for -normative legitimacy.
